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THE ENVIRONMENTAL IMPLICATIONS OF A
NORTH AMERICAN FREE TRADE AGREEMENT
James P. Duffy II

I. INTRODUCTION

As the whirlwinds of the international arena continue to sweep to
unprecedented heights, we are once again astutely reminded that the
world, while intensifying in business activity, is becoming smaller,
almost streamlined, in all of its transactional aspects. The most recent
product of this trend is the North American Free Trade Agreement
("NAFTA"),' a trilateral agreement between the United States, Canada, and Mexico. With negotiations completed on October 7, 1992, the
NAFTA will create a barrier-free North American trading market of
more than 360 million consumers and producers, as well as an annual
output exceeding $6 trillion.! If NAFTA is successful, economic
growth will occur via increased trade, investment, and job creation.
However, while NAFTA poses incredible economic possibilities,

* Mr. Duffy is international counsel to the law firm of Meltzer, Lippe, Goldstein, Wolf
Scblissel & Sazer, P.C., in Mineola, New York, and also practices in Monaco where he has
maintained an office since 1985. He received his juris doctor degree form Fordham Law
School in 1967. He concentrates his practice in the area of private international law,
primarily, business relationships and financial transactions.
The author wishes to thank Lic. Julio M. Rivera, a partner in the firm of Von
Wobeser y Sierra, S.C., Mexico City, for his resources and invaluable assistance concerning
the environmental laws of Mexico. Lic. Rivera specializes in this area.
The author would also like to thank Adam H. Friedman, research assistant, for his
most thorough research and extremely able assistance in the preparation of this article.
1. North American Free Trade Agreement, Oct. 7, 1992, U.S.-Mex.-Can., __ U.S.T.
_.
For an in depth summary and analysis of the proposed North American Free Trade
Agreement, see POTENTIAL INIPACT ON THE U.S. ECONOMY AND SELECTED INDUSTRIES OF
THE NORTH AMERICAN FREE-TRADE AGREEMENT, USITC pub. 2596, Inv. No. 332-337 (Jan.
1993) (addressing "key provisions" and their potential impacts); ECONOMY-WIDE MODELING
OF TnE ECONOMIC IMPICATIONS OF A FTA WITH MEXICO AND A NAFTA WITH CANADA
AND MEXIco, USITC pub. 2516, Inv. No. 332-317 (May 1992); ECONOMY-WIDE MODELING
OF THE ECONOMIC IMPLICATIONS OF A FTA WITH MEXICO AND A NAFTA WiTH CANADA
AND MEXICO, USITC pub. 2508, Inv. No. 332-317 (May 1992) (addendum to the original
report).
2. President Bush Announces NAFTA Accord But Labor, Others Promise Renewed
Attack, Int'l Trade Rep. (BNA) (Aug. 12, 1992).
3. Id.
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it also illustrates the competing tensions between international trade,
which strives to maximize natural resources for profit, and environmental protection, which diametrically seeks to minimize the effects
of natural resource degradation in our complex international market
economy. Recognizing this tension, both environmentalists and politicians have criticized NAFTA as raising fears that industry, from the
United States in particular, will relocate to Mexico to take advantage
of cheaper labor costs and looser environmental regulations."
In reaction to this criticism, President Clinton, in his first weeks
as President, has called for the establishment of a North American
environmental commission vested with enforcement powers.' Clinton
declared that "[i]f we don't have the power to enforce the laws that
are on the books, what good is the agreement." 6
Largely rooted in national sovereignty concerns, Mexican officials have deferred to the presently drafted NAFTA text and similar
agreements between the U.S. and Mexico.' These agreements provide
for a commission to review all the recommendations and establish
cooperative efforts between the countries to resolve environmental
problems, as well as similar efforts which ultimately defer to each
country's own environmental enforcement bodies.'
This paper will, in an effort to alleviate some of the popular
misconceptions of Mexican environmental policy, analyze Mexico's
regulatory system, international treaties and agreements, as well as the
NAFTA provisions safeguarding potential environmental abuse. Specifically, this paper will outline the present trends of environmental
enforcement in Mexico and how it relates to Mexican President
Carlos Salinas De Gortaris' efforts to ensure that Mexico will not
become a "pollution haven" for American companies seeking to avoid
"stricter" U.S. environmental regulations. On this level, the paper will
serve as a primer for U.S. companies relocating to Mexico and will
outline the multitudinous environmental regulations that must be factored into a decision to relocate.

4. Malissa McKeith, Analysis and Perspective: Environmental Provisions Affecting Businesses on the U.SlMexico Border, Int'l Envtl. Rep. (BNA) No. 8, at 245 (Apr. 22, 1992).
5. Bob Davis, Clash Looms over Scope of NAFTA Panel, WALL ST. J., Jan. 28, 1993,
at AlO.
6. IU
7. Id.
8. Id. U.S. Trade Representative Mickey Kantor has not yet set a date to begin negotiations with Mexico over such "side deals" to the NAFTA. However, EPA administrator Carol
Browner is scheduled to meet with Mexican officials in early 1993 to begin talks on environmental issues. Id.
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The second half of the article will then detail the dynamic clash
between international trade and environmental regulation. In examinig both of these, the article will demonstrate that Mexico, if anything, has been given the fortunate opportunity to show the world that
economic prosperity does not have to occur while endangering the
environment. In this sense, Mexico will become a model for the
world to demonstrate that the environment and the economy are not
always competing goals, but, in fact, can be complementary elements
of the same goal.
II.

ECOLOGICAL EQuILIBRIuM AND

ENVIRONMENTAL PROTECTION LAW

Consistent with its 1983 Constitutional amendment which guarantees that "every person has the right to protection of... health,"9 on
March 1, 1988, Mexico enacted the Ecological Equilibrium and Environmental Protection Law (hereinafter General Law)."0 Based largely
on U.S. law and experience, the General Law protects air, water, and
soil pollution; contamination by hazardous materials and waste; pesticides and toxic substances; the conservation of ecosystems; ecology
and reserves; and the "rational" use of natural resources." Mexico's
Social Development Secretariat, known as SEDESOL, was created in
May of 1992 to replace the Urban Development and Ecology Secretariat ("SEDUE"), which had been in existence since 1982.2 As the
General Law's governing body, SEDESOL (and SEDUE pre-1992)13
has been criticized for not enforcing Mexico's environmental laws.
However, the Salinas administration, within the last two years, has
temporarily closed over one thousand industrial enterprises for noncompliance with the General Law. 4 Further, with NAFTA's passage,
there will undoubtedly be even greater regulation as public scrutiny

9. Michael S. Feeley & Elizabeth Knier, Environmental Considerations of the Emerging
United States - Mexico Free Trade Agreement, 2 DUKE J. COM. & INT'L L. 259, 281
(1992) citing, CONSTITUCION POLMCA DE LOS ESTADOS UNIDOS MEXICANOS 9 (1985).
10. Ecological Equilibrium Protection Law (1988) [hereinafter EEPA]. The General Law
covers the full spectrum of environmental issues which contrasts with the legal regimes of
other countries that have specific laws for different media. Telephone interview with Julio
Rivera, Environmental Attorney, Mexico (Mar. 1, 1993)[hereinafter Rivera].
11. Robert B. Zoellick, The North American FFA: The New World Order Takes Shape
In the Western Hemisphere, Address Before the Columbia Institute (April 3, 1992) in U.S.
DEP'T. OF ST. DISPATCH, April 13, 1992, at 290, 293.
12. 274 nt'l Envtl. Rep. (BNA) at 0101 (Sept. 1992).
13. Feeley & Knier, supra note 9, at 8.
14. Zoellick, supra note 11, at 294.
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has placed Mexico's environment under the international microscope.
The General Law establishes general criteria and policy guidelines for specific regulatory practices and directs SEDESOL to develop the details of the environmental programs.s Since the enactment
of the General Law, four regulations have been promulgated in the
following areas: environmental impact assessments, air pollution,
Mexico City air pollution, and hazardous waste. 6
Under the General Law, SEDESOL enforces its provisions
through a series of standards entitled "Normas Tecnicas Ecologicas"
(technical ecological norms or "NTEs")." As of November 1990, 59
NTEs have been developed for the purpose of enforcing the General
Law. 8 Some of the NTEs are developed cooperatively with Mexico's
Secretariat of Health, which is responsible for gathering available
health related information, including toxicity data and existing standards from other countries, and recommending appropriate criteria to
SEDESOL."9 SEDESOL officials have indicated that no standard is
developed without close examination of what has been done in the
United States to address similar environmental problems and concerns." Thereafter, the NTEs are sent to state municipal governments
and attempts are made to provide notice and information to the scientific, professional and educational communities."
The primary purpose of the General Law is the preservation,
restoration, and improvement of the Mexican environment.' Defining
the term "ecological equilibrium" as "the interdependent relation
among the elements that compose the environment and make possible

15. Rivera, supra note 10.
16. Id.
17. See U.S.MExIco HAZARDOUS WASTE WORK GROUP, U.S. EPA/SEDUE, HAZARDOUs
WASTE MANAGEMENT AND MAQUILADORA INDUSTRY MANUAL 15 (1989). NTEs are described
as "[tbhe group of scientific ... rules that establish ... permissible limits that must be observed in the development of activities or use and benefit of products, which cause, or might
cause, ecological imbalance or damage to the environment . . . .- Id.
18. OF cE OF GENERAL COUNSEL, U.S. EPA, MEXICAN ENvIRONMENTAL LAWS, REGULATIONS & STANDARDS: PRELvNARY REPORT OF EPA FINDINGS 4 (1991) [hereinafter EPA
FINDINGS]. As of February 1993, more than 69 NTEs have been issued. Rivera, supra note
10.
19. Rivera, supra note 10.
20. See generally EPA FINDINGS supra note 18.
21. I& at 5. As of June 1991, 18 of the 31 Mexican states adopted their own environmental statutes in accordance with the General Law. Id These states include Aquascalientes,
Coahuila, Colima, Durango, Guanajuano, Guerrero, Hidalgo, Jalisco, Nuevo Leon, Morelos,
Queretaro, Quintano Roo, San Luis Potosi, Sonoma, Tabasco, VeraCruz, Yucatan, and
Zacatecas. Id.
22. EEPA at art. 1(11]).
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565

the existence... [and] development of man and other living beings,"' the General Law seeks to "preserve the natural environments
that are representative of the different biograph[ies] in ecological regions."24' In examining the legislation and regulations aimed at air,
water, and hazardous waste, one quickly realizes that Mexico's national environmental laws are comprehensive to say the least.
A. Atmospheric Pollution
As Mexican air pollution is a significant problem, Title IV of the
General Law establishes a comprehensive legal doctrine for air pollution control.' The General Law, in establishing standards, declares
that air quality must be satisfactory in all human settlements of Mexico.' Further, the General Law provides that "emission of pollutants
into the air by artificial or natural stationary or mobile sources must
be reduced and controlled in order to assure a satisfactory air quality
for the well-being of the population and ecological equilibrium."27
To achieve these objectives, the General Law empowers
SEDESOL to (1) issue NTEs specifying permissible emission and
intake levels by pollutant and source emissions;' (2) require the installation of emission control equipment from those in neighboring
urban areas; 9 (3) establish NTEs for the operation of air quality
monitoring systems;-' and (4) issue NTEs requiring the automotive
industry to reduce vehicle emissions."
To further establish environmental oversights, the General Law
grants state and local governments the ability to establish any necessary programs for preventing and controlling air pollution within the
particular state jurisdiction. 2 Twenty-seven out of thirty-one Mexican
states have adopted their own environmental laws.3 Increased decentralization of Mexico's environmental system is one of Mexico's
stated goals, and it is expected that Mexican states will assume more

23.
24.
25.
26.
27.
28.
29.
30.
31.
32.
33.

Id at art. 3(X).
Id at art. 45(1).
See generally EEPA at tit.
IV.
EEPA at art. 110(I).
Id at art. 110(11).
Id at art. 111(I).
Id at art. 111(EI).
Id at art. 111(11).
Id at art. 111(V).
Id at art. 112(1).
Rivera, supra note 10.
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responsibility for environmental protection in the future. In fact, in its
report, the Environmental Protection Agency ("EPA") noted that the
General Law enables Mexican states to assume more responsibility
and that it expects even greater responsibility by individual states in
the future.' It is certain, therefore, that NAFTA will further serve as
another catalyst for greater regional environmental oversight.
State and local governments also have parallel powers in: (1)
requiring the installation of emission control devices whenever activities within the jurisdiction "are in question; "3s (2) establishing and
operating emission verification systems for vehicles;36 (3) establishing
procedures and requirements for regulating emissions by public transportation (other than federal public transportation);" and (4) establishing and operating air quality monitoring systems." Additionally,
the state is required to prepare reports on the condition of the atmosphere39 and is armed with the capability of imposing sanctions for
violation of local laws.' Such regional oversight will benefit Mexico
greatly as the NAFTA takes effect.
The General Law, with regard to air pollution, grants authorities
discretion to offer tax incentives for those who: (1) acquire, install, or
operate air pollutant emission control devices;4 ' (2) manufacture, install, or supply maintenance to filtering, combustion, control, and, in
general, air pollutant emissions treatment;4 2 (3) carry out technological research so that the generation of polluting emissions may be lessened; 43 and (4) locate or relocate their establishments to avoid urban
area emission of pollutants." Such incentives must be used in the
future to ensure compliance.
To implement the General Law, Mexico has enacted two regulations; the Air Pollution, and the Mexico City Air Pollution, plus various NTEs.S The broader of the regulations contains five chapters
covering stationary source controls, mobile source controls, the estab-

34.
35.
36.
37.
38.
39.
40.
41.
42.
43.
44.
45.

See EPA FINDINGS, supra note 18, at 5.
EEPA at art. 112(111).
Id. at art. 112(V).
Id. at art. 112(VU).
I& at art. 112(VI).
Id at art. 112(IX).
1& at art. 112(X).
Id at art. 116(1).
Id at art. 116(11).
Id at art. 116(11.
Id at art. 116(IV).
See EPA FINDINGS supra note 18, at 10.
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lishment of a "national air quality monitoring system, as well as
enforcement provisions and sanctions."' This enforcement provision
shows a growing trend of Mexican intolerance towards the label
"pollution haven."
The narrower of the two regulations, Air Pollution is aimed at
air pollution within Mexico City specifically.47 It regulates traffic
(since 1989, Mexico has had "no drive days" prohibiting every car
from being driven one in every five days),' motor vehicle emissions,
and mandates vehicle inspections.49 The EPA noted that the majority
of the NTEs it issued address air pollution from specific types of
stationary sources,50 as well as from various mobile sources."1 The
other NTEs are procedural in nature and call for special permits, test
methods, and test procedures.52 The EPA concluded that such regulations and standards at the border are even more stringent than those
regulations in Texas. 3 Further EPA findings note that Mexico's
source controls are comparable to the U.S. programs, with the controls extending to tailpipe emissions standards, vehicle inspection and
maintenance programs, fuel content specifications, and restrictions on
driving.'
B. Hazardous Waste
Very similar to
managing hazardous
to enfore the proper
waste.' 6 New plants

the regulatory scheme of the United States for
waste,"5 Mexico gives SEDESOL the authority
use, transportation, and production of hazardous
opening up in Mexico will not be permitted to

46. Id
47. id
48. Id at 12.
49. Id.
50. Id.
51. Id. As of 1991, SEDUE issued eight stationary source standards. Id at 11. The EPA
FINDINGS declare that these standards resemble U.S. new source performance standards because they establish maximum permissible emission levels for various pollutants per unit
measure of raw material or production, although they apply to both new and existing sources.
Id.
52. Id.
53. Id. at 13.
54. Id at 12.
55. See generally Resource Conservation and Recovery Act, 42 U.S.C. §§ 6901-6991
(1988); Comprehensive Environmental Response, Compensation and Liability Act of 1980, 42
U.S.C. § 9601 (1988).
56. EPA FINDINGS, supra note 18, at 17.
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operate if they do not meet the proper legal standards." The General
Law's coverage of hazardous waste systems for the "collection, storage, transportation, sewage, re-use, recycling, incineration and final
disposal of hazardous wastes," also requires prior SEDESOL authorization?'
The specific NTEs for hazardous waste deal primarily with: (1)
criteria or hazardous waste characterization in listing; 9 (2) extraction
tests to determine hazardous waste toxicity;' (3) procedures to evaluate incompatibility of hazardous waste; (4) hazardous waste storage
facility standards, facility design and construction standards; and (5)
the operation of hazardous waste storage facilities.'
Before a company which generates hazardous waste enters Mexico, the General Law mandates an operating license from
SEDESOL.' SEDESOL requires information including: (1) a site
map; (2) a process description which illustrates, via a flowchart,
where specific chemicals are to be discharged; (3) lists of machinery
and safety equipment; (4) a chemical inventory and safety measure to
be used to contain chemicals; (5) identification of any by-products to
be generated; (6) identification of air pollutant emissions and any
pollution control equipment; and (7) a description of an emergency
response plan.'
The General Law requires waste generators to register with
SEDESOL and file a report to it, detailing the generator's movement
of hazardous waste, every six months.' This is to be done after said
generator concludes that the wastes are deemed "hazardous"' under
NTE-CRP-001.67 The regulations further require a waste generator to
keep monthly records of generated waste, which must be kept on file
57. Il
58.
59.
60.
61.
62.

EEPA, at
McKeith,
Id. citing
Id. citing
Id. citing

art. 151.
supra note 4, at 245, citing NTE-CRP-001/88 D.O. (June 6, 1988).
NTE-CRP-002/88 D.O. (Dec. 14, 1988).
NTE-CRP-003/88 D.O. (Dec. 14, 1988).
CRP-011189 D.O. (Dec. 13, 1989).

63. EEPA, at art. 153 (V).
64. See McKeith, supra note 4, at 245. The author notes that under these requirements,
SEDUE estimates that 50% of Mexico's 1,963 maquiladoras have generated hazardous waste,
yet only 307 generators have obtained operating licenses. Id. at 246.
65. Id at 246.
66. See EEPA at art. 3(XXVII)(defining hazardous residue as "[a]ll those residues . . .
that due to their corrosive, toxic, poisonous, reactive, explosive, inflammable, biologically

infectious characteristics, represent a danger to the ecological equilibrium of the environment.").
67. Barbara Scramstad, Transboundary Movement of Hazardous Waste from the United
States to Mexico, 4 TRANSNAT'L LAw. 253, 272 (1991).
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for a ten-year period.'
SEDESOL further provides regulations to help assist waste handlers and ensure safe hazardous waste storage. One such regulation
requires waste managers to store incompatible wastes according to
NTE specifications.' Waste managers are also required to keep storage sites separate from offices and work areas," as well as required
to post signs and make fire extinguishers, lightning rods, and hazardous vapor detectors available Registration is also required to discharge residual water.' This requires the generator to identify both
waste discharge and surface water runoff.73 It should be noted that
waste from surface water discharge is prohibited from spilling into
municipal drainage systems.74
Finally, with regard to the transportation of hazardous wastes, the
General Law declares that:
the transportation of hazardous materials that do not satisfy the use
and consumption specifications in accordance with which they were
established, or the preparation, use or consumption of which are
prohibited or restricted within the country from which they come,
may not be authorized; nor may such transportation of hazardous
waste be authorized whenever such materials and their waste come
from abroad and are destined for a third country.7
Provisions of this nature will take on even greater importance after
the NAFTA spurts an increase in trade.
C. Water Pollution
As the main sources of Mexican water problems are scarcity and
pollution,' 6 the optimal use and preservation of Mexico's water is
important for both SEDESOL and the Mexican National Water Commission ("NWC").' The General Law's provision relating to the
"preservation and control of water and aquatic ecosystem pollution,"-

68.
69.
70.
71.
72.
73.
74.
75.
76.
77.

Id.
See McKeith, supra note 4, at 246; see also Scramsted, supra note 67, at 273.
McKeith, supra note 4, at 247.
Scramstad, supra note 67, at 273.

Id
McKeith, supra note 4, at 246.
Scramstad, supra note 67, at 273.
EEPA at art. 153(IV).
EPA FINDINGS, supra note 18, at 14.

Id.
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seeks to prevent and control water pollution. It gives the state the
responsibility to prevent the contamination of rivers, watershed areas,
waterways, marine waters, and other water currents and deposits,
including underground waters. 9 The General Law further warns that
urban waste waters must be treated before they are discharged into
these waters.'
The General Law creates six standards for controlling water
pollution: (1) the establishment of sanitation standards for the use,
treatment and disposal of waste waters to avoid risks and damages to
public health; (2) the formulation of NTEs that must be satisfied in
the treatment of water for human use and consumption;82 (3) an
agreement executed by the federal executive branch to deliver water
in bulk to user systems or users, especially insofar as the determination of waste water treatment systems that must be installed are concerned; 3 (4) the restriction or suspension of uses ordered by the Agricultural and Hydraulic Resources Department in the event of diminution, shortage or pollution;" (5) the permits and authorizations that
the users of Mexican waters must obtain to introduce waste waters
onto the land or to discharge them into other different receptors other
than sewage systems in populated areas;'r and (6) the organization
and regulation of waterworks, watershed areas, ditches and riverbeds
of above ground and underground Mexican waters."
The General Law also vests SEDESOL, together with the Agricultural and Hydraulic Resources Department,' with the power to
create NTEs, standards, and guidelines in order to regulate the disposal and use of waste waters to avoid pollution affecting the equilibrium of ecosystems.' SEDESOL's regulatory function is further extended by allowing it to: issue NTEs for shortage of waste water; 9
issue opinions on permit applications to discharge waste waters onto
lands or other waters other than sewage systems;' establish dischar73

78.
79.
80.
81.
82.
83.
84.
85.
86.
87.
88.
89.
90.

EEPA at att. 4.
Id at art. 117(1).
Id at art. 117().
Id at art. 118().
Id at art. 118(1).
Id at art. 118(11).
Id at art. 118(IV).
Id at art. 118(V).
Id at art. 118(VI).
Id at art. 119(l)(a).
Id at art. 1190)(b).
Id at art. 119(I)(c).
Id at art. 119(I)(d).

http://scholarlycommons.law.hofstra.edu/hlelj/vol10/iss2/5

10

Duffy: The Environmental Implications of a North American Free Trade Agr
19931

EnvironmentalImplicationsof NAFTA

91
ge conditions where waste waters are emptied into national waters;
92
waste-waters.
treated
of
reuse
the
promote
to
and by allowing it
Mirroring the air pollution provisions, the General Law also
gives states and cities the power to regulate the discharge of waste
water into both drainage and sewage systems.93 Towards this end,
states and cities must require parties who generate discharge and violate applicable NTEs install treatment systems.'" States and localities
are also given discretion in determining the amount of fees when
imposing sanctions.' To insure that water pollution is avoided, the
General Law's scope covers a wide gamut of potential water hazards.
These areas are listed in Article 120 and include: industrial discharge;' municipal discharge;' agricultural discharge;98 waste or
substances discharges from the extraction of non-renewable resources;' the use of insecticides, fertilizer and toxic substances;"w infiltrations affecting strata containing aquifers;.' and emptying solid
wastes into deposits and currents of water." 2
As previously mentioned, a facility must obtain permission to
discharge waste water. A failure to obtain such permission can trigger
enforcement measures, including closings. This occurs in accordance
with Article 121 of the General Law, which prohibits the discharge of
waste containing pollutants into any deposit or current of water, or
onto the soil or subsoil, without the proper treatment or permission
from the appropriate authority." 3 Article 124 further proclaims that
"[w]hen waste water affects or may affect sources of water supply,
the Department [will notify] the Department of Health and apply to
the competent authority for the denial of the corresponding permits .. . or its immediate revocation and, if appropriate, the suspension of
supply."''" It is important to note that the EPA has concluded that
both SEDESOL and the NWC are conducting periodic and surprise

91.
92.
93.
94.
95.
96.
97.
98.
99.
100.
101.
102.
103.
104.

Id
Id.
Id
Id.
Id.
Id
Id.
Id
Id
Id
Id.
Id
Id.
Id

at
at
at
at
at
at
at
at
at
at
at
at
at
at

art.
art.
art.
art.
art.
art.
art.
art.
art.
art.
art.
art.
art.
art.

119(I)(e).
119(I)(g).
119(V)(a).
119(V)(b).
119(V)(c).
120(1).
120(U).
120(I1).
120(V).
120(V).
120(V1).
120(VII).
121.
121.
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inspections of discharge facilities."° With fines for substantive violations equivalent to $80,000, it is clear Mexico's enforcement under
President Salinas is greatly increasing."°
D. Environmental Impact Statements
The first regulation issued under the General Law called for
"environmental impact reports for most public and private construction, water projects, roads and bridges, airports, gas pipelines, industrial and mining projects, hazardous waste storage and transport, federal tourism developments, forest lands, and/or projects affecting two
or more states or Mexico plus a bordering country.""° The EPA acknowledged that the General Law's coverage is even broader than the
U.S. National Environment Policy Act's ("NEPA") requirements for
such environmental impact statements.'o
To obtain authorization from SEDESOL, an environmental proposal must be accompanied by a study of the risk of the work, its
modifications, and the activities foreseen; including the technical,
preventive, and corrective measures to mitigate the adverse affects on
the ecological equilibrium during its execution, normal operation, and
in the event of an accident."° Upon submission, SEDESOL may
grant approval for the execution of the work or the performance of
the activity in question, deny approval, or "grant it in a manner conditioned on the amendment of the work project or activity so that the
adverse environmental impact that may be produced by its normal
operation, or even in the event of an accident, will be avoided or de110
creased."
Fines for non-compliance with the General Law, which are based
on the minimum salary in the federal district, range from 20 to
20,000 days pay.' In addition, violators face partial or total shutdowns, revocation of their environmental impact approval, as well as

105. EPA FINDINGS, supra note 18, at 15.
106. Id
107. 274 Int'l Envtl. Rep. (BNA) at 2 (Sept. 1992)[hereinafter Regulations]; see also
EEPA at art. 29.
108. EPA FINDINGS, supra note 18, at 18 (declaring that Mexico's federal environmental
review regime may achieve broader coverage than the U.S. regime, since the latter's requirements only apply to federal actions).
109. EEPA at art. 32.
110. Id. at art. 34.
111. See Regulations, supra note 107, at 2.
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administrative arrests which may last for up to 36 hours."1
EI.

THE ENVIRONMENTAL COOPERATION AGREEMENT

While the United States and Mexico have entered into environmental agreements before 1983,13 the first significant bilateral attempt to regulate the border area was the Environmental Cooperation
Agreement (also known as the La Paz Agreement). ' The La Paz
Agreement went into effect February 16, 1984, following the completion of the procedural approval within both countries."1 5 It binds
both parties "to coordinate their efforts in conformity with their own
national legislation and existing bilateral agreements to address problems of air, land, and water pollution in the border area." " The
"border area" is defined by the La Paz Agreement as "the area situated 100 kilometers on either side of the inland and maritime boundaries between the parties." " 7

Although critics have argued that the La Paz Agreement lacks
enforcement due the absence of a procedural enforcement mechanism,1 the La Paz Agreement, nonetheless, has created a bi-national
effort to address environmental issues. "9 More specifically, the
Agreement itself undoubtedly became a stepping stone for a more
coordinated enforcement of environmental policies."0 The objectives
of the Agreement are established in Article I which declares, inter

112. Id.
113. See Scramstad, supra note 67, at 259. The author outlines the historical bilateral
environmental agreements between Mexico and the United States, dating back to the 1889
Convention Between the U.S. and Mexico to Facilitate Carrying Out of the Principles Contained in the Treaty of 1884 (later changed to the International Boundary & Water Convention in 1949), the fast positive effort to resolve environmental issues along the border. lId at
259-61.
114. Agreement Between the United States and Mexico on Cooperation for the Protection
and Improvement of the Environment in the Border Area, signed at La Paz, Mexico, August
14, 1983, 22 I.L.M. 1025 [hereinafter La Paz Agreement].
115. See generally Hajbst, U.S. - Mexico Env'tl Cooperation: Agreement Between the
United States of America and the United Mexican States on Cooperationfor the Protection
and Improvement of the Environment in the Border Area, A.B.A. QUARTERLY NEWSLETTER
ON THE STANDING COMMITTEE ON ENVTL. L. Spring 1984 at 3.
116. La Paz Agreement, supra note 114, at 1027.
117. Id.
118. This is primarily due to its limited legal strength as an executive agreement. For a
comparative legal analysis of executive agreements versus treaties, see Mark A. Sinclair, The
Environmental Cooperation Agreement Between Mexico and the United States: A Response to
the Pollution Problems of the Borderlands, 19 CORNELL INT'L L.J. 87, 88 (1986).
119. See McKeith, supra note 4, at 245; Sinclair, supra note 118, at 88.
120. McKeith, supra note 4, at 253.
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alia,:
The objectives of the present agreement are to establish the basis
for cooperation between the parties for the protection, improvement,
and conservation of the environment and the problems which affect
it, as well as agree on necessary measures to prevent and control
pollution in the border area, and to provide the framework for development of a system of notification for emergency situations...121

While many have argued that the La Paz Agreement does not
bind either country to mandate enforcement of Article I's objectives,
the Agreement predicates its enforcement via cooperation between
nations; thus, its singularly apt title. Specifically, Article VI, the implementation section, declares that "the Parties shall consider . . . and

pursue in a coordinated manner practical, legal, institutional, and
technical measures for protecting the . . . environment in the border
area."'" More specifically, the Article's method of cooperation includes: "coordination of national programs; scientific and educational
exchanges; environmental monitoring; environmental impact assessments; and periodic exchanges of information [between both parties]. " " While this provision is by no way a mandatory regulation," the La Paz Agreement left enforcement to each respective
party." As such, the EPA and Mexico's SEDESOL coordinated
their respective country's efforts. As the international community is
beginning to practice prior notice and consultation before
transboundary pollution occurs,' this provision does have more
effect than meets the eye.
IV. THE INTEGRATED ENVIRONMENTAL PLAN FOR U.S./MEXICO

Negotiations surrounding NAFTA have encouraged and strengthened environmental regulatory efforts in both Mexico and the United

121. La Paz Agreement, supra note 114, at 1026.
122. Id. at 1027.
123. Id.
124. See Sinclair, supra note 118, at 126 n.225 (asserting that Article Six's "non-binding
nature" is clear from its plain words, and that the parties are merely obligated to "consider"
protective measures, and, as appropriate, "pursue" any suggested environmental protective
measures).
125. Id.
126. See ALLEN L. SPRINGER, THE INTERNATIONAL LAW OF POLLUTION: PROTEcTING THE
GLOBAL ENVIRONMENT IN A WORLD OF SOVEREIGN STATES 154 (1983).
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States. 27 While NAFTA itself does not specifically provide for affirmative environmental regulation at the border area, the Bush administration pursued a comprehensive, multi-agency environmental initiative
with Mexico: Both the EPA and SEDESOL have been meeting since
1990 to establish a more detailed border plan to remedy earlier agreements and shortcomings to help further solve and alleviate the environmental problems at the border area." Thus, in stage one of the
border plan (1992-1994), the goal is to delineate the environmental
characteristics and issues on both sides of the border."9 In addition
to the EPA and SEDESOL, the U.S. Trade Representative ("USTR")
has proposed a review of possible environmental issues of
NAFTA.l3 To better understand environmental issues affecting the
border areas, the USTR consults with U.S. environmental groups as
negotiations proceed,' and meetings are held to create more stringent enforcement mechanisms.
On November 27, 1990, Presidents Bush and Salinas first met to
discuss a free trade agreement that would reduce trade barriers to
allow the free flow of goods across the Mexican-U.S. border.'
Shifting from liberalization of trade issues, the two leaders quickly
focused on potential harms to the environment." Realizing the potential environmental consequences to the border area, the two "instructed the authorities responsible for environmental affairs in their
country to prepare a comprehensive plan designed to periodically
examine ways and means to reinforce border cooperation . . . with a
view to solving problems of air, soil, and water and of hazardous

127. An integrated environmental plan for the U.S./Mexico border area was developed by
the EPA and SEDESOL; a draft of the plan was released to the public on August 1, 1991.
Julio Rivera, supra note 10. The border plan focuses on the environmental concerns of the
border area, including water quality, harardous waste, air quality, and chemical emergencies.
Id Prior to the completion of the border plan, the U.S. announced that $460 million will be
allocated over the next three years for environmental infrastructure projects along the border.
Id Also announced was the doubling of the number of SEDESOL inspectors for the border
area by January 1992 for a total of 200 inspectors. Id
128. See U.S. EPA, INTEGRATE) ENVIRONMENTAL PLAN FOR THE U.S.-MEXIcO BORDER
AREA (Working Draft, Aug. 1, 1991). See also Feeley & Knier, supra note 9, at 264.
129. Feeley & Knier, supra note 9, at 264.
130. See U.S. DEP'T. OF ST. DISPATCH, NORTH AMERICAN FREE TRADE AGREEMENT, 110,
111 (Feb. 17, 1992).
131. Id.
132. Id.
133. See U.S. EPA, ENVIRONMENTAL PLAN FOR THE MEXICAN-U.S. BORDER AREA, FIRST
STAGE (1992-1994), 2 (1992) [hereinafter EPA SUMMARY].
134. Id
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wastes."'35 Moreover, newly elected President Clinton has continued
such discussions, and President Salinas has acknowledged President
Clinton's concerns for affirmative steps to be taken to protect the
environment."
Prepared by SEDESOL and the EPA, the integrated border plan
entitled, "The Environmental Plan for the Mexican-U.S. Border Area"
was finally completed in February of 1992 and implemented the first
stage of the plan. 37 To implement the plan, Mexico has committed
over $460 million over the next three years, including $147 million
for programs in 1992 alone." President Bush's 1993 fiscal year total budget, including budgets for the U.S. Departments of State, Agriculture, and Health and Human Services for the border area, will be
more than $240 million.'" The goal of the integrated border plan is
"to provide for the long-term protection of human health and natural
ecosystems along the border between Mexico and the United
States."" In order to attain this goal, the EPA and SEDESOL have
committed to meeting four specific objectives. 4 ' The EPA summary
lists these objectives as; "strengthening enforcement of existing laws,
reducing pollution through new initiatives, increasing cooperative
planning, training, and education, and improving understanding of the
border environment."' 4 It is the hope of both parties that as the understanding of the border agreement increases and the objectives as
previously outlined are met, measurable improvements in environmental quality will occur at the border area.' 4
A. Strengthening Enforcement of Existing Laws
Because SEDESOL and the EPA are responsible for implementing and enforcing their respective government's environmental policies, both recognize the inherent responsibility of each entity.'"
From the United States' side, the EPA, along with other agencies

135. Id
136. See generally Tun Golden, Mexico's Leader Seeks to Address Clinton's Concern on
Trade Pact, N.Y. TIMEs, Nov. 21, 1992 at Al.
137. EPA SUMMARY, supra note 133, at 3.
138. Id.
139. Id
140. 1ad
141. Id at 20.
142. Id.
143. Id.
144. Id, at 21.
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such as the Department of Justice, the Customs Service, and the
Department of the Interior's Fish and Wildlife Service, all play a part
in environmental law enforcement.14 s However, the central focus of
this section will be on Mexico's environmental enforcement and President Salinas' plans to increase budgets and manpower, which, undoubtedly, will strengthen Mexico's enforcement provisions of the
General Law and its accompanying regulations.
In addition to greater individual enforcement, both the EPA and
SEDESOL have created a body called the Cooperative Enforcement
Strategy Work Group ("Cooperative") to meet periodically to review
each agency's enforcement activities and explore various ways that
each could reinforce the other." Towards this end, both parties will
prepare annual bilateral enforcement reports to describe the two
governments' enforcement actions. 47 The EPA has stated that the
Cooperative will serve as a formal mechanism for shaping the cooperative enforcement efforts undertaken as part of the plan.' To this
end, both parties have agreed to support one another's enforcement
efforts and, as such, agree that it is essential for each agency to deepen its understanding of the other's legal system.14 Therefore, both
the EPA and SEDESOL will expand training visits on each side of
the border, and inspectors and other personnel will meet together in
workshops and seminars in the hope of exchanging information and
supporting the other's enforcement efforts!" ° SEDESOL and the
EPA will also exchange information on laboratory facilities and analytical techniques.'
Both parties further recognize that greater enforcement requires
the predicate of timely information." 2 As such, both agencies will
develop new mechanisms for sharing information on the inventory of
regulated facilities in the border area and on the transboundary movement of pollution.' Specifically, the EPA Summary declares that
over the next three years, both parties plan to develop a computerized
system so that all shipments of hazardous wastes in and around the

145.
146.
147.
148.
149.
150.
151.
152.
153.

M,
Id.
Id
Id.
Id
Id.
Id
I at 22.
Id.
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border area may be tracked." The system will track wastes from
the point of origin to the point of disposal.' s Consistent with the
General Law, the border plan will utilize EPA oversight to strengthen
its overall effect."
Finally, in order to reach the goal of strengthened enforcement of
current environmental laws, both SEDESOL and the EPA will act in
a cooperative manner in "cooperative enforcement actions."'" The
EPA gives an example of a cooperative enforcement action as the
utilization of unannounced, yet highly visible, border inspections.'
Such inspections will be used to "intercept illegal shipments of hazardous waste, identify routine shippers of such waste, and discourage
further illegal shipments."'" 9 If these strategies are successfully implemented, there can be no doubt that existing environmental laws
and enforcement of those laws will be strengthened on both sides of
the border, and, more importantly, within Mexico. This cooperative
enforcement plan, together with NAFTA's provisions, gives a heightened sense of environmental regulation due to enforcement.
B. Reducing Pollution Through New Initiatives
The EPA Summary provides for eight new initiatives for reducing pollution in the border area. These include: (1) increasing waste
water treatment; (2) strengthening pre-treatment programs for industrial waste water; (3) protecting drinking water; (4) initiating multi-media industrial source control; (5) improving solid and hazardous waste
disposal; (6) setting aside land in Mexico for low income housing; (7)
improving air quality; and (8) promoting borderwide pollution prevention.' 60
C. Increasing Cooperative Planning, Training, and Education
In this aspect of the integrated border plan, both parties "intend
to expand substantially the joint planning, training, and education

154. Id.
155. Id
156. Id
157. Id
158. Id.
159. Id
160. See EPA SUMMARY, supra note 133, at 22-27 for a detailed explanation of these
initiatives.
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programs that the two agencies have undertaken since 1983...... The
first of these programs will be the "Emergency Preparedness and
Response Personnel Plan."" Due to public concern about possible
hazardous waste accidents, both parties plan to expand training, as
well as education efforts related to chemical accidents and emergencies." Working bilaterally, both the EPA and SEDESOL will work
to improve the flow of information that is needed to help border
communities respond to any possible chemical emergencies."
Concentrating on the private sector, both SEDESOL and the EPA
plan to initiate a training and educational program for both commercial and industrial sources of waste." The program will focus on
improving the handling and disposal of hazardous wastes throughout
the border area." Through the publication of joint bilingual regulatory requirements for proper handling and disposal, appropriate information will be made available to all hazardous waste handlers and
generators of waste in both the U.S. and Mexico." 7 The EPA Summary stresses that such materials "will be publicized throughout the
border area to insure the widest possible distribution within the regulated community.' '
With regard to the public sector, it is essential that the general
public have a sound understanding of the border environment and its
role in protecting it.'" The EPA Summary gives as an example
the two agencies' intention to develop bilingual education materials,
focusing on the environment, to be distributed to border area
schools."' The National Environmental Education Act, which was
signed into law in 1990, outlines the EPA's participation in this effort. 7" This law requires the EPA to join with Mexico and Canada
in the "development of environmental education initiatives.""' The
EPA provides, as another example, that both parties will develop a

161. IX at 28.
162. Id.
163. Id
164. Id. The EPA SUMSARY makes clear that any data of hazardous chemicals used in
border area facilities will be collected and made available to both government officials, to
non-government organizations, as well as the public. Id.
165. Id. at 29.
166. Id
167. I&
168. Id.
169. Id.
170. Id.
171. Id.
172. Id.
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series of public service messages to be distributed to newspapers, and
radio and television stations along the border area.173 Such messages
will hopefully encourage actions such as water conservation, waste
minimization, and basic home sanitation so as to protect the border
174
environment.
In addition, a new bilateral working group on enforcement has
been established as part of the cooperative process for consultation on
enforcement. The working group has met several times and is developing a work program to enhance bilateral efforts in enforcing environmental regulations in both countries. 75
D. Improving Understanding of the Border Environment
To improve Mexican-United States understanding of environmental conditions in the border area, the plan establishes various activities
that will "generate information on the current quality of environmental
resources, like airsheds and ground water, and on the amount, concentrations, and sources of pollution in the border area."" 6 The EPA
Summary declares that "[t]he information collected during the first
stage of [the border] plan will help define ... activities during the
second stage (1995-2000). " "
The first method of improving understanding of the border environment necessitates collecting information on the treatment site and
the site for disposal of hazardous wastes.77 The EPA and SEDESOL
will examine those sites, on the respective borders, currently accepting
wastes, and compile information to be used "to assess hazardous
waste treatment and disposal capacity needs in the border area, and
determine how those needs can be met legally."'1 79 Throughout the
plan's first stage, both parties will also assess environmental problems
due to municipal solid waste disposal." The EPA Summary sets, as
a goal, the year 1994 for the two agencies to "determine the number,
locations, and types of facilities needed for disposal of solid wastes in
light of projected future economic and population growth." 8'

173.
174.
175.
176.
177.
178.
179.
180.
181.

Id
Id.
Rivera, supra note 10.
EPA SUMMARY, supra note 133, at 30.
Id
Id.
Id.
Id.
Id.
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Similarly, as transboundary movement of waste is a serious concern of both parties, both SEDESOL and the EPA hope to identify
transboundary ground water aquifers and ascertain the extent to which
they are either contaminated or threatened with contamination." The
EPA Summary declares that through the regular exchange of data,
both the EPA and SEDESOL will be able to "characterize trends in
transboundary ground water quality" and movement." In addition,
the EPA Summary adds that "[SEDESOL], EPA, the IBWC, and the
Texas Water Commission will cooperate to expand the current surface
water quality monitoring network on the Rio Grande along the Texas
border from El Paso to Brownsville."'" The EPA Summary also
notes that the network will be utilized as a device to monitor those
water pollutants listed in the EPA's drinking water standards, as well
as SEDESOL's parallel provisions."
Other policies aimed at improving understanding of the environment at the border include exchanging pesticide information, as well
as mandating comparative risk assessments." With regard to the
latter, the two agencies will assess the environmental data collected at
the end of 1994 and will compare environmental risks that remain in
the border area." Similarly, both SEDESOL and the EPA are further committed to supplying any and all information on environmental
quality in the border area to local communities." The EPA Summary provides that "[c]ommunities need, and have a right to know, that
information, because it is the basis for informed judgments on the
success of environmental protection efforts, and on the direction of
future efforts." '
In conclusion, it is clear that this plan is comprehensive, as it
not only protects water, air, and land, but more importantly, it aims
to provide public awareness and education for communities within the
border area. There can be no doubt that as information becomes
freely obtainable and as public awareness is increased, environmental
regulation along the border area and within Mexico will be increased
many times over.

182.
183.
184.
185.
186.
187.
188.
189.

Id.
Id.
Id.
Id
Id. at 30-31.
Id. at 31.

Id.
Id.

Published by Scholarly Commons at Hofstra Law, 1993

21

Hofstra Labor and Employment Law Journal, Vol. 10, Iss. 2 [1993], Art. 5
Hofstra Labor Law Journal

[Vol. 10:2

V. MAQUILADORA PROGRAM

As a direct response to severe economic problems in Mexico,
Mexico established the now well-known Maquiladora Program in
1965,'" and codified its provisions in 1971 in the Mexican Customs
Code. 9' On August 15, 1983, the Presidential Decree for the Promotion and Operation of the Maquiladora Export Industry ("Maquiladora
Decree") was issued.'" As the phrase is currently understood in
Mexico, a "Maquiladora company" is a production facility, either
Mexican or foreign-owned, operating in Mexico which manufactures,
processes and/or assembles raw materials that are temporarily imported into Mexico duty-free, often times using machinery also imported
duty-free. 93 The finished products must later be exported, with Mexico charging no export fee to the plant itself.'4
The majority of Maquiladora plants import most of their raw
materials and machinery from the United States, with the U.S. usually
being the final market destination for the plant's end product.'" This
feature is denounced by U.S. labor critics who fear the loss of
jobs.'" Of most concern, however, is the toxic waste disposal problems associated with this program.
A. The Decree
The Maquiladora Decree, as it affects environmental protection,
regulates waste disposal. The central premise of the Decree is that all
residue from hazardous materials imported into Mexico must be exported to the country of origin.'" Typical hazardous waste generated
by Maquiladoras include "acids, bases, liquids containing heavy metals, metal-plating wastes, organic solvents, and cyanide wastes.".'9

190.

Elizabeth C. Rose, Transboundary Harm: Hazardous Waste Management Problems

and Mexico's Maquiladoras,23 INT'L LAW. 223, 229 (1989).
191. Id
192. Id.
193. ALLEN E. SMITH & ASSOC., MAQUL400RA: WHAT You NEED TO KNOW ABOUT
THE MEXICAN MAQUILADORA INDUSTRY 2 (3d ed. 1989).

194.

Id.

195. Id.
196. See Pamela Constable, Trade-offs at the Border; Proposed Pact Highlights Debate on
U.S. Firms in Mexico, BOSTON GLOBE, Apr. 16, 1991, at 2.
197. McKeith, supra note 4, at 246.
198. Feeley & Knier, supra note 9, at 275, citing INTERAGENCY TASK FORCE, OFFICE OF
THE U.S. TRADE REPRESENTATI E, REVIEW OF U.S. MEXICO ENVIRONMENTAL ISSUEs, ExEC-
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The Maquiladora Decree provides three alternatives for returning
such wastes to the country of origin. First, the Maquiladora may
destroy the waste under the supervision of Mexican Customs officials.1" Second, the Maquiladora may donate the waste to not-forprofit or educational organizations for resale.' Finally, the waste
can be "nationalized" for recycling within the country." ' As one
commentator has pointed out, Maquiladoras traditionally have relied
on these three alternative loopholes to Mexico's other environmental
regulations, but because of supremacy of law notices, the EEPA
should govern and substantially overrule these options. 2 As others
have further criticized, the Decree is suffering from what many environmental regulations in Mexico suffer - lack of enforcement of noncompliance.
To cure past enforcement and coverage problems, 3 SEDESOL
was recently funded an additional $460 million, and has added staff
to combat the abuse and non-compliance with the Decree.' Furthermore, President Salinas issued a subsequent Decree for the Development and Operation of the Maquiladora Export Industry ("Development Decree").' ° Specifically, the Development Decree, compensating for past environmental degradation, declares that "[t]he entire
plan shall comply with the requirements regarding ecology and protection of the surrounding environment . ... "'
To this end, it established that applications for a Maquilador
plant related to ergo-industrial projects as well as mining, forestry and
fishing, "will be analyzed in accordance with the legislation and Federal Government plans for.., the ecological balance and environmental protection."'
Aligning the Development Decree with the General Law's man-

TiVE SuMMARY 123 (1992).
199. Scramstad, supra note 67, at 277-78.
200. Id at 278.
201. Id
202. Id at 277-78 (noting that SEDUE believes the first two options are without effect
because they conflict with the General Law, and that nationalization and exportation thus
remain the only lawful alternatives under Mexican Law).
203. See Rose, supra note 190, at 230 (noting that "waste included both process residue
and finished products rejected by quality control and that this lack of distinction has caused
a large loophole for sham recyclers).
204. See Feeley & Knier, supra note 9, at 265.
205. Decreto para el Formento y Operacion de la Industria Maquiladora de Exportacion,
D.O., Dec. 20, 1989 [hereinafter Development Decree].
206. Development Decree, D.O., Dec. 20, art. 18.
207. Development Decree, D.O., Dec. 20, art. 14.
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dates, President Salinas has obviously sought to strengthen Mexican
enforcement over Maquiladoras. The Decree declares that only those
wastes which are not constituted as "dangerous" under the General
Law can be returned to the country of origin or "destroyed in accordance with the applicable legal provisions or donated to charitable or
education[al] institutions ...."'
The Development Decree further established that Maquiladora
companies deciding to sell wastes in the Mexican national market
must request approval from the Mexican Ministry of Commerce and
Industrial Development, and specify the type, quantity, value and final
destination of the waste.' If the wastes are deemed "dangerous
remnants of the production process," the company must follow the
General Law's provisions. 1
B. The Basel Convention: Effect on Transboundary Hazardous Waste
The Basel Convention was approved by 116 countries, in Basel,
Switzerland on March 20-22, 1989.' With its aim geared at holding
exporting countries accountable for the management of the waste
exported into receiving countries, the Basel Convention sought to
encourage waste minimization while further encouraging countries to
share information and technology for safe waste management."'
President Bush, on May 17, 1991, submitted to the United States
Senate for advice and consent a ratification of the Basel Convention,
which was thereafter ratified."'3 The Basel Convention's waste restrictions, like those of the U.S., include notification and informed
consent requirements, in addition to certification and movement restrictions.21 These requirements, in addition to protecting the partici-

208. Development Decree, D.O., Dec. 20, art. 15.
209. Id.
210. Id.
211. The Basel Convention on the Control of Transboundary Movements of Hazardous
Wastes and Their Disposal, adopted and opened for signature March 22, 1989, reprinted in
U.N. ENViRoNMENTAL PROoCRAMm
BASEL CONVENTION ON THE CONTROL OF
TRANSBOUNDARY MOVEMENTS OF HAZARDOUS WASTE AND THEIR DISPOSAL: FINAL AcT,
also reprinted in 28 LL.M. 649 (1989)[hereinafter Basel Convention].
212. Stephen Johnson, The Basel Convention: The Shape of Things to Come for United
States Waste Exports?, 21 ENVTL. L 299, 312 (1991).
213. Marian Nash Leich, Contemporary Practice of the United States Relating to International Law: Environmental Affairs, 85 AM. . INT'L L 674 (1991). The President, upon
transmission to the Senate, gave his full authorization of the Convention upon getting unanimous recommendation by the EPA, the Department of Commerce, the USTR and the Departments of the Interior and Defense. Id. at 675.
214. Scramstad, supra note 67, at 282-83.
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pating countries, have the larger, more substantive effect of making
transboundary movement of hazardous waste so expensive and inconvenient that industry may well be forced to reduce and recycle
wastes."' States may export wastes only if the exporting state does
not have the technical capacity and facilities to dispose of the wastes
in an otherwise environmentally sound manner.21 Furthermore, the
Convention prohibits exportation of hazardous and other wastes if the
exporting state has reason to believe that the prospective importing
state could not guarantee an environmentally sound management and
disposal of the waste. '7
A signatory state also has the duty to prohibit the import of
hazardous or other wastes into its territory if it believes that the waste
will not be managed in an environmentally sound manner. 18 As
each party has the right to ban entry and/or disposal of foreign hazardous waste into its territory, the NAFTA's projected positive effects
on Mexico will enhance the Convention's goals. As Mexico becomes
more economically self-sufficient, it will have greater strength and
bargaining power to prohibit such waste. From this viewpoint,
NAFTA serves as a much needed complement to Basel Convention
shortcomings. As one commentator has declared, "the Basel Convention is the very beginning of the international action ... to combat
the accumulation and transboundary movements of hazardous wastes"
and that "[s]tates must continue to cooperate in devising solutions to
the problem
of efficient and environmentally sound waste dispos9

al."

21

Another encouraging factor for environmental protection enforcement has been what appears to be a reliance upon the Basel
Convention's policies of limiting the hazards of transboundary
waste.' While many argue that NAFTA will increase trade traffic,
thereby increasing environmental degradation, " when one examines

215. Id.
216. Basel Convention, supra note 211, at art. 4(9)(a).
217. Id. at art. 4(2)(e).
218. Id. at art. 4(1)(b).
219. Alexandre Kiss, The InternationalControl of Transboundary Movement of Hazardous
VWaste, 26 TEX. INT'L L.. 521, 539.
220. Feeley & Knier, supra note 9, at 277.
221. See id. at 276-77. The authors state:
Inevitably, most of the increase will occur at the border area. ...
Increased
transnational traffic, including transportation of dangerous chemicals and hazardous
waste, will result in the exacerbation of the present border area environmental
crisis. The potential increase . . . is particularly alarming because the emergency
response systems that are currently in place are not equipped to handle the present
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present negotiations, it is clear that NAFTA has been a successful
tool for the implementation of Basel Convention policies. Thus,
NAFTA is a step toward a more global effort to protect the environment. As effective regulation requires, at a bare minimum, global
cooperation, the NAFTA exemplifies such a cooperative effort, and
will undoubtedly serve as a catalyst for greater international environmental regulation and scrutiny in the future.
VI. NAFTA's SPECIFIC PROVISIONS AFFECTiNG
ENVIRONMENTAL PROTECTION

The North American Free Trade Agreement will enhance environmental protection throughout North America. While critics argue
Mexico will become a pollution haven for U.S. multinationals seeking
to avoid harsher U.S. environmental standards, such allegations are
both misplaced and misguided on at least two levels. First, from a
purely economic point of view, environmental compliance costs play
a minimal role in relocation decisions.' In fact, such costs represent a small share of total costs for most industries.m Notwithstanding this fact, those U.S. companies with high environmental compliance costs already have low tariff burdens and, as such, NAFTA
offers little incentive for these companies to relocate. 4
Second, and more important, Mexico's environmental legislation
and international agreements, combined with NAFTA's general provisions, if anything, create substantive barriers in regulations which will
enhance Mexico's ability to deal with past environmental problems.
Empirical evidence from independent studies shows that when a national income increases, pollution levels usually decrease.' Thus,
NAFTA's promotion of Mexican economic growth will simultaneously
create more resources for environmental policies. As Mexico's laws
and multinational agreements have been previously discussed, an
analysis of NAFTA's specific provisions will demonstrate a concerted
effort to enhance North American environmental protection.
From the outset, NAFTA's drafters, in encouraging the crucial

level of traffic ....
The increase in the number of stationary and mobile sources
of pollutants guarantees that more contaminants will be released into the air.

Id.
222.
223.
224.

Myths & Realities, Aug. 1992, available in WESTLAW, NAFTA database.
Id.
Id.

225. Id
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interplay between often times conflicting environmental and trade
policies, agreed that economic development should take place in an
environmentally sound manner while promoting sustainable development. " NAFTA's text supports this view in its preamble in which
it proclaims, as a primary purpose, to "[c]ontribute to the harmonious
development and expansion of world trade ... in a manner consistent
with environmental protection and conservation; promote sustainable
development; [and] strengthen the development and enforcement of
environmental laws and regulations."' 7
Specific provisions of NAFTA relating to standards of health and
safety measures further demonstrate an intent to protect the environment while also encouraging each signatory to strengthen its own
internal environmental policies.' With regard to the U.S. border
area, NAFTA allows the U.S. and EPA to maintain its stringent environmental standards.' 9 By maintaining existing U.S. health, safety,
and environmental standards, the U.S. will continue to prohibit goods
that fall below U.S. standards. In support of this proposition, NAFTA
Article 904(1) declares:
Each Party may, inaccordance with this Agreement, adopt, maintain
and apply standards-related measures, including, those relating to
safety, the protection of human, animal and plant life and health,
the environment, and consumers, and measures to ensure their enforcement or implementation. Such measures include those to prohibit the importation of a good of another Party or the provision of
a service by a service provider of another Party that fails to comply
with the applicable requirements of such measures or to complete its
approval procedures.'
Furthermore, in Subsection 2 of Article 904 entitled, "Right to
Establish Level of Protection," the agreement provides that "[n]otwithstanding any other provision of this Chapter, each Party may, in
pursuing its legitimate objectives of safety or the protection of...
the environment ... establish the levels of protection that it considers
appropriate . . . ."' This allows the NAFTA parties to further enact
more stringent regulations as needed. Such a catch-all provision will

226.
227.
228.
229.
230.
231.

IM.
NAFTA, supra note 1, at Preamble.
See id art. 904(1).
Id.
Id.
Id. art. 904(2).

Published by Scholarly Commons at Hofstra Law, 1993

27

Hofstra Labor and Employment Law Journal, Vol. 10, Iss. 2 [1993], Art. 5
Hofttra Labor Law Journal

588

[Vol. 10:2

allow all three signatories the autonomy needed for each to regulate
its own environmental interests. In support of this concept, Article
2101 declares that:
"[n]othing... shall be construed to prevent any Party from adoptig or maintaining... environmental measures... necessary to
secure compliance with laws and regulations that are not inconsistent with the [agreement's] provisions... necessary to protect
human, animal or plant life.., or necessary for the conservation of
living or non-living exhaustible natural resources.""
By allowing each party the ability to enact tougher standards, each
will have the autonomy to regulate, in their own interests, so long as
their interests are not inconsistent with that of the trade agreement's
other provisions.
Additionally, Article 906, entitled "Compatibility and Equivalence," recognizes the "crucial role of standards-related measures in
promoting and protecting legitimate objectives," and thus provides
that the parties shall "work jointly to enhance the level of safety and
of protection of. . . the environment and consumers." 3 In addition,
the agreement states that the parties should "make compatible their
respective standards-related measures, so as to facilitate trade in a
good or service between the Parties,"' thereby attempting to put
these competing policies on a more level playing field. This affirmation, in making the parties' respective standards-related measures
compatible, further aligns trade and environmental policies.s Simply
put, NAFTA, if successfully implemented, will become a model for
modern "environmentally conscious" trade policies. NAFTA, in this
respect, offers the world the revolutionary concept of "environmental
trade;" that is, a trade scheme where markets could allocate resources
to their most environmentally efficient uses, thereby achieving sustainable development.
Environmental protection will further be enhanced by additional
NAFTA provisions. First, in Article 1114, an environmental provision
affecting NAFTA's investment provisions, the agreement permits the
parties to impose stringent environmental standards on new investments, while renouncing the lowering of environmental standards as
inducement for investment. This provision encourages "adopting ...
232.
233.
234.
235.

I art. 2101(3).
Id art. 906(1).
Id.
Id art. 906(2).
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any measure .. to ensure that investment activity ... [is] sensitive
to environmental concerns,"' and warns that "it is inappropriate to
encourage investment by relaxing domestic health, safety or environmental" standards. "7 The provision further states that a party should
not waive or offer to wave, or otherwise derogate from, such measures as an encouragement for the establishment, acquisition, expansion, or retention in its territory of an investment.
NAFTA further permits the parties to require environmental
impact statements on new investments that may adversely affect the
environment. 9 Thus, it is clear that the drafters of the NAFTA
have encouraged "upward harmonization" of national standards and
regulations while prohibiting the lowering of standards to attract investment. These provisions should, at a minimum, quell the critics
who argue that U.S. companies will be leaving for the sole purpose
of investment strategies that will not be hampered by environmental
regulations. As outlined above, howver, the NAFTA drafters specifically sought to prohibit such activity.
Insofar as disputes are inevitable, the NAFTA's dispute resolution provisions are further aimed at insuring environmental protection.
Article 2001 empowers the free trade commission to "resolve disputes
that may arise regarding ... interpretation or application" of the
agreement.Y When a dispute regarding a country's standards raises
various factual issues concerning the environment, that country, instead of pursuing legal recource under other trade agreement procedures, may elect to have the disputes settled via the NAFTA dispute
provisions.24 The NAFTA declares that "[i]n any dispute referred
to ... concerning a measure adopted or maintained by a Party to
protect its environment . . . that raises factual issues concerning the
environment, . . . the complaining Party may, in respect of that matter, thereafter have recourse to dispute settlement procedures solely
under this Agreement."242
Utilizing the agreement's dispute resolution provisions, the complaining party has the burden of proving that the other party's envi243
ronmental measures at issue are inconsistent with the NAFTA. '
236.
237.
238.
239.
240.
241.
242.
243.

Id art. 1114(1).
Id. art. 1114(2).
Id.
Id art. 3001(3)(c).
Id
See generally id at art. 2005.
Id art. 2005(4).
See generally id at art. 2005(5).
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Further, in an attempt to resolve disputes, the agreement arms the
NAFTA dispute panel with the power to call on scientific experts,
including environmental experts, to assist in resolving questions relating to specific environmental problems before it.'
Contemplating potential conflicts between itself and other international agreements, Article 104 of the agreement states that, "[in the
event of any inconsistency between [the agreement] and the specific
trade obligations set out in [the] Convention on the International
Trade in Endangered Species of Wild Fauna and Flora, . . . the Montreal Protocol ... [or the] Basel Convention," such obligations shall
prevail to the extent of the inconsistency, provided that where a party
has a choice among equally effective and reasonably available means
of complying with such obligations, the party chooses the alternative
that is the least inconsistent with the other provisions of the agreement."4 Thus, NAFTA has the effect of preserving the United
States' international environmental treaty obligations while further
opening the door to better alternatives not contemplated by such
obligations. If this provision is utilized correctly, the NAFTA will not
only serve as a watchdog for compliance, but will act as an incentive
for greater global environmental regulation and protection through
such prospective provisions.
VII. ENFORCEMENT
Fearing that Mexico will become a "pollution haven," it has
become popular for critics of the NAFTA to claim that U.S. companies will seek to relocate to Mexico to take advantage of the seemingly weaker environmental regulations and enforcement.246 First, as
set forth above, no empirical evidence is available to support this
accusation. Second, Mexico's environmental framework is just as
stringent, if not more so, than that of most other countries.
In response to the "no enforcement" argument, one must first
analyze Mexico's current enforcement status by comparing its legal
paradigm to that of the United States, then analyzing the trends and
developments occurring in Mexico within the last few years. With
regard to the former, in any comparative analysis between two
countries' legal enforcement mechanisms, the foundational legal sys-

244. Id.
245. litart. 104(1).
246. See McKeith, supra note 4, at 245.
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tems of both countries must be an accounted factor. While the U.S.
has a common-law system of law with citizens challenging alleged
wrongful activities via litigation, Mexico has a code, or civil-law
tradition. 7 As such, Mexico's system relies almost solely on adminstrative action.'" Said administrative proceedings are usually "paper
proceedings" argued on affidavits alone. 9 This invariably means a
far less active role for the Mexican judiciary as opposed to the United States judiciary.' This inherent difference must be taken into
account when making any comparative analysis, and critics must be
sensitive to this basic difference.
More telling of the positive trend in Mexico's administrative
enforcement is data illustrating President Salinas' attention to his
country's environment. The United States General Accounting Office
("GAO"), in a recent comprehensive study of Mexican environmental
control, 1 detailed impressive empirical data evidencing a trend toward stricter regulation. 2 SEDESOL's staff increased from 647
members in 1989 to 1,134 in 1992." 3 This included an increase in
environmental impact assessment staff from 24 staffers in 1989 to
As staff levels increased, the GAO found
135 in 1992.'
SEDESOL's workload also increased. 5 The number of environmental impact assessments reviewed increased from 180 in 1989 to 829
in 1991, an increase of more than 400%.'
SEDESOL's environmental
Finally, with regard to funding,
protection funding has increased from $4.3 million in 1989 to approximately $66.8 million, including World Bank project funds, in

247.
248.
249.
250.
251.

EPA FINDINGS, supra note 18, at 3.
li
Id
Id.

252.

UNITED STATES GENERAL ACCOUNTING OFFICE, U.S.-MEXICO

Id.
TRADE: ASSESSMENT

OF MEXICO'S ENVIRONMENTAL CONTROLS FOR NEW COMPANIES (1992) [hereinafter GAO
STUDY]. The GAO STUDY, per request of the Honorable Ernest E. Hollings, Chairman, Cornnittee on Commerce Science and Transportation, U.S. Senate, assessed Mexico's environmental controls on new U.S. majority owned Maquiladoras. The study concludes that improvements could be made to strengthen Mexico's environmental controls on such new companies.
However, the study further expects increased public participation and government enforcement
in the future, as trends in the last 2 to 3 years show dramatic improvements. Id
253. Id at 18, tbl. IV. (1) (See reproduction of table, Appendix A).
254. Id
255. Id at 19, tbl. IV (2) (See reproduction of table, Appendix B).
256. Id
257. Id at 20, tbl. IV (3) (See reproduction of table, Appendix C).
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1992Y8 In April 1992, the World Bank approved a $50 million loan
and a $30 million grant over four years on the condition that Mexico
commit $46.6 million in matching funds.' This project is designed
to strengthen SEDESOL's environmental protection program and to
"set the stage for a more decentralized approach to providing environmental protection in Mexico."'
Investigation into the number of plants SEDESOL has closed
indicates that Mexico is committed to enforcing environmental compliance. In 1989, SEDESOL had 159 partial temporary closings, one
" ' However,
complete temporary closing, and no permanent closings.26
in 1992, there were 901 partial temporary closings, 325 complete
temporary closings, and two permanent closings. 62 This is an increase of over 760% in closings over two years. Included in such
closings was the shutdown of Mexico's largest petroleum refinery,
which employed over 5,000 employees. 3 Additionally, voluntary
compliance agreements increased from 225 in 1989 to 1,323 in
1991." These incredible efforts to increase environmental protection,
combined with the predicted economic growth resulting from the
NAFTA, show a trend toward greater environmental enforcement in
Mexico. Thus, NAFTA should be greeted with open arms by those
concerned about Mexico's environment.
In addition to Mexico's own federal environmental laws and
international agreements which regulate environmental activities within
Mexico, a second category of environmental regulation, which will no
doubt be highlighted by NAFTA's passage, comes from international
trade regulations. While traditional dogma and practice place environmental and trade issues on separate tracks, oftentimes trade and environmental issues overlap. Depending on one's ideology, this may, or
may not, seem possible due to the underlying goals of each school of

258. Id.at 19.
259. Id. at 20. The World Bank project was created and designed to strengthen
SEDESOI4SEDESOL's environmental protection program and "set the stage for a more decentralized approach to providing environmental protection in Mexico." Id. The study further
states that the $30 million grant was provided for biodiversity conservation by the Global
Environment Facility. The Global Environment Facility is a pilot program for guiding developing countries to contribute towards solving global environmental problems. The World
Bank, the U.N. Development Program, and the U.N. Environment Program are jointly responsible for its implementation. Id. at n.l.
260. Id at 20.
261. Id
262. Id.
263. 137 CONG. REc. H3497, H3499 (1992).
264. Id
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thought: environmentalists seek to manage and maintain the earth's
resources to their most efficient uses, and trade policy has been diametrically created to allow markets to allocate resources to their most
efficient uses.' As trade and environmental philosophies conflict, a
resolution becomes crucial. NAFTA has put Mexico in such a position of reconciliation. If truly successful, NAFTA has the potential to
reconcile seemingly disparative objectives and, more importantly, has
the opportunity to show the world that trade and environment can be
complimentary, rather than alternative, policies.
A. General Agreement on Tariffs and Trade
The only international agreement to address the issues of trade
and the environment, albeit peripherally, is the General Agreement on
Tariffs and Trade ("GATT").2 Although primarily concerned with
trade among nations, GATT nonetheless is a vehicle for environmental protection. GATT's preamble recognizes the crucial interplay between the trade and the environment when it declares that "trade and
economic endeavor[s] should be conducted with a view to raising
standards of living [and] ... developing a full use of the resources
of the world in expanding the production and exchange of
goods ... ."' Reacting to extreme criticism for the GATT's ineffectiveness in this area, GATT officials have countered that the
GAT provisions give countries "considerable scope" in using trade
measures to protect environmental resources.2' An examination of
such "scope," however, reveals that the GATT alone cannot reconcile
the conflict between trade and the environment, and illustrates the
importance of NAFTA's overarching goals.
B. GATT's General Trade Provisions
GATT's Article I seeks to guarantee similar treatment among
GAT members. The Article's "most favored nation principle" prohibits contracting parties from discriminating among imported goods
on the basis of their natural origin.' As the most favored nation

265. See Robert Housman & Durwood Zaelke, Trade, Environment, and Sustainable Development: A Primer, 15 HASTINGS INT'L & CONS'. L. REV. 535 (1992).
266. General Agreement on Tariffs and Trade, opened for signature Oct. 30, 1947, 62
Stat. A3, 55 U.N.T.S. 187 [hereinafter GATI].
267. d at Preamble.
268. 15 Int-l Envtl. Rep. (BNA) at 595 (Sept. 23, 1992).
269. GATT, supra note 266, art. .The most favored nation principle applies to (1) cus-
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principle prohibits discrimination based on national origin, it seemingly prohibits a contracting party from using trade restrictions to address the differences in environmental soundness.2 0 Article I's purpose is extended into Article IT's guarantee that GATT members will
not discriminate against "like products" once they have been imported
271
into the host country. Known as the "national treatment principle,"
Article II's prohibition against this type of discrimination is aimed at
countries seeking to protect the competitiveness of domestic industry
2
by incorporating environmental costs into overall production costs. 1
Both Article I and Article III, however, can be seen as limiting a
country's ability to protect its environment. 3 This is because the
term "like product" is not sufficiently defined in the GATT and, as
such, requires a case by case interpretation.27' Adequate environmental regulation dictates that countries must be able to clearly distinguish and delineate between products based upon the environmental
impact of both the products and their production methods."' However, if the GATT had a more specific definition of "like product,"
countries could simply impose fees and regulations on products or
production processes that were environmentally harmful.2 6
Article X requires "transparency" or public access in administering regulations affecting trade.' While its coverage extends to
imports and exports and anything affecting the sale, offering for sale,
purchase, distribution, insurance, transportation, warehousing, inspection, exhibition, processing, mixing, or other uses of such products or
imports,278 it does not provide affected citizens or consumers access
to information relating to environmental soundness, harm, or potential
harms of a product. 9 To cure this, the GATT should expand these
transparency requirements to include environmental regulation and

tons, duties, and charges related to imports and exports; (2) the methods of levying all such
duties and charges; (3) rules, requirements, and procedures connected with importation and
exportation; and (4) internal taxes, charges, laws, and restrictions affecting internal sale of a
product. l
270. Housman & Zaelke, supra note 265, at 538.
271. GATT, supra note 266, art. HI.
272. Housman & Zaelke, supra note 265, at 539.
273. See Eliza Patterson, International Trade and the Environment: Institutional Solutions,
21 ENVML. L. REP. (Envtl. L. Inst.)
10,599 (1991).
274. I&
275. Id.
276. Id."
277. GATT, supra note 266, art. X.
278. Id.
279. Housman & Zaelke, supra note 265, at 545.

http://scholarlycommons.law.hofstra.edu/hlelj/vol10/iss2/5

34

Duffy: The Environmental Implications of a North American Free Trade Agr
1993]

EnvironmentalImplications of NAFTA

scientific information.' ° The more information countries have about
each other's environmental concerns and internal regulations, the
greater the likelihood for reducing potential conflicts." As Brandeis
succinctly stated, "Sunlight is said to be the best of disinfectants."'
Article XI prohibits quantitative restrictions on both imports and
exports. Applying this prohibition against quantitative restrictions can,
however, hamper environmental initiations that are not directly intended to be "protections."' By broadly prohibiting non-tariff barriers,
this ban has the additional effect of prohibiting a contracting party
from instituting environmental restrictions such as a conservation ban
or a limit imposed on the exports of resources.'
The most important GATT provision regarding the environment
is Article XX-the exception section to the GAIT. This Article provides two relevant exceptions to the GATT: measures which are "necessary to protect human, animal, or plant life or health,"' and measures "relating to the conservation of exhaustible natural resources if
such measures are made effective in conjunction with restrictions on
domestic production or consumption."'
To challenge a party's action, the party invoking these policy
exceptions bears the burden of proving that the action was (1) justified and not arbitrarily applied; and (2) was proportionate in scope, or
"necessary" to the concerns giving rise to the action so as to meet
the objective of the exceptions.' The GATT dispute panel has interpreted "necessary" to require that (1) no reasonably available alternative measures consistent with GAT existed; and (2) the measure
taken was the manner least trade restrictive of all available alternatives' As Article XX's scope has been very limited and unclearly
defined, one commentator has suggested the inclusion of a provision
which would allow a country to impose measures "relating to" protec-

280. Patterson, supra note 273; see also 137 CONG. REC. S579-01, S707 (daily ed. Jan.
3, 1991) (statement of Sen. Moynihan).
281. Patterson, supra note 273.
282. L. Brandeis, Other People's Money 62 (1933).
283. Housman & Zaelke, supra note 265, at 542.
284. Id. The authors provide one notable example of environmental protection that could
conflict with the prohibition of quantitative measures: the U.S. law banning the exportation of
old growth timber from federal land. Id
285. GATT, supra note 266, art. XX(b).
286. Ia at art. XX(g).
287. Id. See also Housman & Zaelke, supra note 265, at 546.
288. Housman, supra note 265, at 547 citing Thailand - Restrictions on Importation of
and Internal Taxes on Cigarettes, Report of the Panel adopted 7 Nov. 1990, BISD (37th
Supp.) 200-23 para. 74 (1990).
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tion of the environment of its own country and of the global environments.' Such a change would guard against protectionist measures
under the guise of environmental protection and would also permit
valid trade restrictions to be used to enforce international environmental agreements, while simultaneously changing global environmental
policies."
C. Article XX and the U.S./Mexico Tuna Dispute
On January 25, 1991, Mexico requested that the council of the
GATT establish a panel, pursuant to GATT Article XXIII(2), to consider the application of U.S. restrictions on imports of tuna from
Mexico. 91 This was a direct response to a U.S. embargo2" of
Mexican tuna instituted in response to Mexican harvesting methods
which caused excessive dolphin killings in violation of the Marine
Mammal Protection Act of 1972 ("MMPA"). 93 While Mexico asserted violations of Articles III, XI, and XIII, the U.S. alleged that its
measures under the MMPA, as amended, were "internal" regulations
under Article 111(4), thus falling within the condition of national treatment and not subject to Articles XI and XIII.2 Arguing in the alternative, the United States also asserted that its measures fell within
the exceptions of paragraph (b), (d), and (g) of Article XX.2 In essence, the embargo constituted an effort by the United States to use
trade measures to enforce global environmental protection."9
With regard to the Article XX issues, the GATT panel's decision

289. Patterson, supra note 273. The author realizes, however, that such an amendment
would be extremely controversial among traders and would grant some countries greater leverage over others with different environmental agendas. This is probably the reason for the
Uruguay Round not dealing with this issue. Id
290. Id.
291. See David J. Ross, Making Gatt Dolphin-Safe: Trade and the Environment, 2 DUKE
. COMP. & INT'L L. 345 (1992).
292. See Earth Island Inst. v. Mosbacher, 746 F. Supp. 964 (N.D. Cal.), aff'd, 929 F.2d
1449 (9th Cir. 1991) (mandating a U.S. embargo of tuna products from Mexico, Panama,
Venezuela, Ecuador and Vanusto).
293. 16 U.S.C. §§ 1371-1407 (1988). The MMPA proclaims that an "immediate goal" of
the Act is for the accidental kill or serious injury of marine mammals to be reduced so as to
approach a zero mortality and serious injury rate. Id. § 1371.
294. Earth Island Inst., 746 F. Supp. at 967-68.
295. See Ross, supra note 291, citing United States-Restrictions on Imports of Tuna,
GATT Doc. DS21/R (Sept. 3, 1991)[hereinafter Tuna Panel].
296. Members of Congress Protest Recent GA7T Ruling on U.S. Embargo of Mexican
Tuna, 8 Int'l Trade Rep. (BNA) at 1399 (Sept. 25, 1991).
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declared that the United States' action was not justified.2' As previously stated, Article XX(b) provides an exception for those measures
29 The
"necessary to protect human, animal, or plant life or health.""
GATT panel held that this exception was available only for health,
safety, and preservation initiatives within a contracting party's jurisdiction and not within the global commons.' In ruling that Article
XX exceptions only serve to protect those conservation measures that
do not have extrajurisdictional effect, the panel proclaimed that the
United States could "not restrict imports of a product merely because
it originates in a country with environmental policies different from
its own."3 '
Further relying on its panel reports on "Thailand - Restrictions
on Importation of Internal Taxes on Cigarettes,""' the panel found
that the United States did not exhaust all options consistent with the
GATT in pursuit of its dolphin protection objective.' To this end,
the panel stated that the United States could have negotiated an international cooperative agreement.' The panel also found that application of the U.S. embargo was based on factors too "unpredictable"
and thus not within the meaning of XX(b).3' This decision illustrates GATT's inattention toward environmental concerns created by
trade. In deciding against the United States, the panel was wary of
allowing one country to sit in judgment of the internal regulatory
scheme of other member countries, thus restricting that country's
ability to establish its own environmental standards.'
Notwithstanding, the panel's decision is devoid of a concern for
clashing environmental and international trade conflicts and has established a precedent that will make such future conflicts difficult to
resolve. First, for restrictions to be "necessary" under Article XX(b),
said restrictions must be preceded by a timely effort to establish an
international cooperative agreement to create the needed environmental

297. Id
298. GATT, supra note 266, art. XX(b).
299. See Tuna Panel, supra note 295, at para. 5.32.
300. Tuna Panel, supra note 295, at para. 6.2.
301. Housman & Zaelke, supra note 265, at 547 citing Tuna Panel.
302. I1
303. I
304. Id.
305. See Joel P. Trachtman, International Trade - Quantitative Restrictions - National
Treatment - Environmental Protection - Application of GATT to U.S. Restrictions on Import
of Tuna From Mexico and Other Countries, 86 AM. . INT'L L. 142 (1992).
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protection.' However, the panel failed to realize that environmental
degradation does not wait for multinational agreements addressing
such degradation.'
In addition to substantially limiting one country's ability to take
much needed unilateral actions, the decision fails to recognize the
importance of quick remedies for environmental problems.' Moreover, the panel's decision creates substantial uncertainties as to the
extent to which a contracting party's environmental standard setting
must be justified.' It is impossible for a contracting party to set a
fixed level of protection "necessary" to achieve the goal of this section.1 Adopting this approach limits the ability of a country to take
precautionary actions, given such scientific uncertainty of protecting
various parts of the environment. 11
Finally, the panel's decision that Article XX(b) did not extend
outside of the contracting party's jurisdiction"' is equally problematic for similar reasons. By not allowing extraterritorial measures of a
contracting party, the GATE panel substantially limits a contracting
party from unilaterally protecting the legitimate interests of the global
environment. 3 In essence, the United States was faulted for having
tried to effect environmental conservation measures unilaterally that
the panel felt could have better been achieved through multinational
agreements. However, if both result in the protection of the environment, it would appear dubious at best to condemn the United States
for its efforts. 4 It is such shortcomings that must be resolved in the
conflict between trade and environment. This is where the NAFTA
can be seen as a potential cure for such illogical results.
D. Article XX(g)
Article XX(g) grants an exception to GATT obligations for those
measures "relating to the conservation of exhaustible natural resources

306.
307.
308.

Housman & Zaelke, supra note 265, at 548, citing Tuna Panel.
Housman & Zaelke, supra note 265, at 548.
Id

309. Id.
310.
311.
312.
313.
314.

Id.
Id.
Id at 549.
Id.
Ross, supra note 291 at 345. The author concluded that environmental protection

measures may require the creation of trade barriers that Gatt seeks to eliminate, and that
resolution of this conflict "may be the most important trade issue of the 1990s.- Id
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if such measures are made effective in conjunction with restrictions
on domestic production or consumption."31 In a previous panel decision,"' the panel ruled that trade measures aimed at preserving a
natural resource, need not be "necessary" to preserve the resource, as
Article XX(b) requires, but merely "primarily aimed at" preserving
the resource, taken in conjunction with domestic restrictions on the
use of the resource."7 In analogizing this rationale to the tuna dispute, the GATr panel agreed with Mexico's argument that Article
XX(g), like Article XX(b), was intended to permit measures "primarily aimed" at rendering effective restrictions on production or consumption within their own jurisdiction." 8 This narrowed reading of Article XX(b) made the United States embargo unlawful as its primary
effect on production was extraterritorial in nature.
In defense of the GATT tuna decision, a Gatt spokesman," 9 in
addition to stating his belief that GATT provides considerable scope
for environmental protection, set forth four principles that should be
used to guide policy making when trade and environmental objectives
overlapped: (1) markets should be kept open and competitive; (2)
proper environmental prices should be included to insure that the
benefits of the market mechanism are fully realized; (3) countries
must respect the fact that environmental standards will not, and
should not necessarily, be the same in all countries; and (4) international environmental disputes should be resolved through multilateral
rather than unilateral measures.3" However, as has been evidenced
from legal and practical viewpoints, such placement of trade over
environmental concerns necessitates the need for a more even-handed
interplay between these two policies. As Phillipe Sands, Director of
the Foundation of International Environmental Law declared, "environmental pollution doesn't respect national boundaries... [thus]
from a legal perspective . . .GATT is out of touch."321

315. GAIT, supra note 266, art. XX(g).
316. Canada - Measures Affecting Exports of Unprocessed Herring and Salmon, Report of
the Panel adopted 22 March 1988, GATT Doc. 146268, BISD (35th Supp.) 98, 114, para.
4.6 (1988).
317. Id.
318. Tuna Panel, supra note 285, at para. 5.31.
319. Richard Elgin, Director of Gatt's Technical Barriers to Trade and Trade Environment
Division in Geneva, Switzerland.
320. Official Defends Environmental Policies, Says GATT Rules Give Scope for Protection,
15 Int'l Envtl. Rep. (BNA) at 595 (Sept. 23, 1992).
321. Id.
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E. Solution: Sustainable Development
Recognizing the need for a more complimentary adjusted position
between trade and environment, the EPA's Trade and Environment
Committee concluded that "[o]n the most fundamental level, trade and
environmental policy must meet in the concept of sustainable development."3 The concept of sustainable development, as defined by the
United Nations Environment Programm~s Brundtland Commission,
means meeting the needs of today without compromising the needs of
tomorrow." As one commentator noted, the concept of sustainable
development discourages the use of non-renewable resources and
activities that adversely affect the quality of life for the world's future
generations." As previously mentioned, NAFTA's preamble recites
such a sustainable development.
Originally, the UN Conference on Environment and Development
("UNCED") devised strategies for reversing environmental degradation
while promoting sustainable and environmentally sound development.
In one report,3" the UNCED acknowledged the "underlying presumption of trade theory [that trade] at prices which reflect real costs"
results in the most efficient allocation of resources and the maximization of economic welfare in general."2 The study declared that: (1)
GATT requires trade measures to be "proportional to the environmental objectives which are sought to be achieved;"" (2) with regard to
domestic environmental laws, environmental standards may differ

322. Housman & Zaelke, supra note 265, at 536, citing EPA Trade and Environment
Committee, Minutes of Aug. 5, 1991 Meeting, Aug. 6, 1991 at 1 (unpublished minutes on
file with CIEL-US).
323. See THE WoRLD COMMISSION ON ENVIRONMENT AND DEVELOPMENT, OUR COMMON
FUTURE (Oxford University Press 1987) [hereinafter OUR COMMON FUTURE].
324. See Kyle E. McSlarrow, International Trade and the Environment: Building a Framework for Conflict Resolution, 21 Envtl L. Rep. (Envtl. L. Inst.) at 10,589 (1991) citing OUR
COMMON FUTURE supra note 323, at 43-46. Further noting different interpretations of the
concept of sustainable development, the author cites the EC Task Force views. The EC Task
Force reported both losses and gains for the environment. On one hand, opening borders
would mean an increase in the traffic of goods, thereby increasing air, water, and road use
from additional transportation, all creating environmental degradation. Yet, by contrast, increased competition in public procurement could lead to decreased prices for pollution abatement equipment, thus, saving money to be used on environmental goods. Id
325. The International Economy and Environment and Development: Report of the Secretary General Preparatory Committee for United Nations Conference on Environment and
Development, 3d Sess. - U.N. Doe. A/ Conf. 151/PC/47 (1991).
326. Id.
327. Id.
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among countries, and, as such, "differences in standards per se cannot
be a basis for valid trade restraint;"3M and (3) with regard to national standards that regulate pollution, it is reasonable to impose such
standards on imports where production of said imports degrades the
environment. 9 Such conclusions seemingly refute the GATT tuna
dispute's notions of extraterritoriality and further refute GATr's official views of unilateral action.
A second UNCED report reached a similar result. 3 ° The report
states that "trade liberalization will induce shifts in production leading
to a more efficient and sustainable use of environmental resources
throughout the world ... [if] production and end use policies incorporate the full cost of resource use. 331 As two commentators have
pointed out, under this objective, a rational trade policy would include, for example, increased intervention in energy markets in order
to address global warming. 33 The UNCED report concluded that
trade policy rooted in environmental grounds should not result in
arbitrary discrimination between countries where the same conditions
prevail and should not serve as disguised barriers of trade. 333 The
report also concluded that such a trade policy should be proportional
to its environmental objective3 ' and should guide the setting of environmental standards and corresponding trade measures so that lack
of scientific certainty5 will not act to hinder "the prevention of envi33
ronmental hazards."
Both committee's conclusions, if nothing else, illustrate a belief
that free trade and environmental regulation can coexist and even
benefit one another. While it is true that excessive growth from trade
will negatively affect the environment in the short term, it is also

328. Id.; but see Housman & Zaelke, supra note 265, at 586. The authors assert:
[o]bviously, this argument does not take into account externalization of environmental costs under one country's environmental standards that could result in a production process which, although it produces products that appear to be cheaper, is
overall more costly and less efficient than production in a country with stricter
environmental standards.
Id.
329. Id.
330. Report of the Secretary-General of the UNCTAD, Preparatory Committee for the
U.N. Conference on Environment and Development, 3d Sess., Agenda Item 2B, U.N. Doe A/
Conf. 151/PC/48 (1991) [hereinafter Environment Report].
331. Id.
332. Housman & Zaeike, supra note 265, at 587.
333. See Environment Report, supra note 330.
334. Id.
335. Id.
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axiomatic that after such initial periods of industrialization, societies
are led to a more advanced period in which environmental protection
and awareness is of greater concern. 3
With respect to Mexico, policies that result in the halting of
growth will merely ensure that development will not advance out of
the initial law period with potentially severe consequences for the
enviromnent. 3" Simply put, outside of such a free trade agreement,
Mexico has little or no incentive to achieve greater environmental
regulation. It is for this reason that the NAFTA can be a historical
achievement. If critics are truly worried about the environment in
Mexico post-NAFTA, they must realize that the protection of the
environment is a luxury affordable only to those countries with
enough wealth to ensure that environmental costs do not dissipate
their capital.3" As such, the real solution is exactly what the
NAFTA will provide; namely, the creation of a trade zone of 360
million consumers which will undoubtedly promote the quickest
growth in economic strength. This will provide Mexico the means to
begin a new era toward both economic and environmental prosperity.
As one commentator has posited, "a framework to facilitate [environmental] regulatory harmonization, enforcement, and funding is essential to creating a North American free trade zone that will allow the
continent to compete vigorously in the new world marketplace.
NAFTA provides the opportunity for, and in many ways necessitates
the creation of, such a structure."33
F. Legislative Solutions: GATT for the Environment
From a legal interpretation, it is arguable that the GATT panel
decided the above issues correctly. It is, therefore, necessary to amend
legal doctrines to effect positive change. While many agree that
GAT does offer mechanisms for environmental preservation and protection, as has been evidenced above, more must be done to maximize global environmental protection. In recognition of GATT's environmental shortcomings, United States Senator Daniel Moynihan of
New York introduced "GATT for the Environment."' As Senator
336. AMERICAN SOCIETY OF INTERNATIONAL LAW, ENMONMENT AND TRADE (Rubin and
Graham eds., 1982) at 25; see also Kyle E. McSarrow, International Trade and the Environment: Building a Framework for Conflict Resolution, 21 Envtl. L. Rep. (Envtl. L. Inst.)
10,589 (1991).
337. See McSlarrow, supra note 336.
338. Id.
339. Feeley & Knier, supra note 9, at 296.
340. 137 CONG. REC. S579-01, S707 (daily ed. Jan 3, 1991) (Statement of Sen.
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Moynihan described, this bill's three aims include: (1) statutorily
mandating the United States to negotiate in the GATT framework a
new agreement to harmonize environmental conservation and health
laws and enforcement; (2) legislation that would create data in the
United States government by institutionalizing a mechanism for the
collection of information on environmental agreements; and (3) the
creation of "carrots and sticks" for developing nations to encourage
adherence to environmental treaties and stronger domestic laws."4
Reading the bill into the record, Moynihan declared that, "there
is a growing relationship between international environmental agreements and international trade" and that "foreign nation environment.., laws have international trade impacts." 342 He added that
the purposes of the act include "requir[ing] a study of compliance
with international environmental agreements and the justifiability of
foreign ... laws" as well as "requir[ing] that [the] United States
trade policy reflect the interest of the Nation in establishing within
the General Agreement on Tariffs and Trade ... [a] mechanism to
monitor and enforce compliance with international agreements on the
environment.""
To resolve these findings, the "GATT for the Environment" calls
for the United States Trade Representative ("USTR"), together with
the Secretary of State, the Secretary of Commerce, the Secretary of
Agriculture, and the Secretary of Health and Human Services, to
"enter into appropriate agreements with The National Academy of
Sciences to conduct a comprehensive study and investigation of the
impact on international trade... and foreign nation laws on the
environment."3 If such legislation is passed and implemented, it,
together with the NAFTA, will enable global environmental protection
and international trade to be compliments of one another, rather than
being conflicting policies rigidly applied to the detriment of one another.
VIII. CONCLUSION

It is clear that an economically strong and viable Mexico will
enhance its own environmental regulation and enforcement patterns.

Moynihan).
341.
342.

Id. at S708.
Id.

343. Id.
344. Id.
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Given such economic realities, the NAFTA provides Mexico with the
opportunity to dispell its "pollution haven" stigma, and to enforce its
stringent laws to a greater degree. Outside of the NAFTA, the incentive and economic reality of Mexico to uphold its environmental laws
is small. With the NAFTA, both trade and environment will benefit
in a symbiotic way, where both play substantial roles in fashioning
trade policy.
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APPENDIX

A

SEDUE Environmental Protection Staff, 1989-1992
1989

1990

1991

1992

73

100

223

280

EIAs and risk studies

24

39

119

135

Norms and regulations

18

28

48

48

Ecological ordering

16

19

48

72

Managment and finance

15

14

18

25

354

381

481

600

170

196

227

252

106

130

129

159

Water

35

37

63

58

Hazardous/solid waste

29

29

35

35

81

85

140

250

Management and finance

103

100

114

98

Community Participation

220

227

250

254

Grand Totals

647

708

964

1,134

Norms & Regulations Branch

Pollution Control Branch
Operating permits and pollution monitoring
Air

Inspection and enforcement

Source: SEDUE; (Table originally appears in, GAO, REPORT TO THE CHAIRMAN, COMMITTEE
ON COMMERCE, SCIENCE AND TRANSPORTATION, U.S. SENATE, U.S.-Mexico Trade, Assessment

of Mexico's Environmental Controls For New Companies, August 1992 (Tables reprinted with
permission of GAO).
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APPENDIX

B

SEDUE Environmental Protection Work Load, 1989-1991
1989

1990

1991

180

528

829

86

102

89

7

3

20

Air operating licenses issued

298

215

554

Water permits issued

638

952

1,321

1,380

2,056

3,119

160

357

1,228

Complete permanent

0

0

2

Complete temporary

1

2

325

159

355

901

225

500

1,323

Norms & Regulations Branch

Environmental impact appraisals reviewed
Risk studies reviewed
Technical norms issued
Pollution Control Branch

Inspections
Facility closures

Partial temporary
Compliance agreements

Source: SEDUE; (Table originally appears in, GAO, REPORT TO THE CHAIRMAN, COMMITrEE
ON COMMERCE, SCIENCE AND TRANSPORTATION, U.S. SENATE, U.S.-Mexico Trade, Assessment

of Mexico's Environmental Controls For New Companies,August 1992 (Tables reprinted with
permission of GAO).
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APPENDIX C
SEDUE Environmental Protection Funding, 1989-1992
U.S. dollars in thousands
1989

1990

1991

1992

256.6

220.2

930.5

4,546.5

ETAs & risk studies

135.9

101.9

503.3

1,866.2

Norms & regulations

49.1

43.1

81.5

103.1

Ecological ordering

71.7

75.3

345.7

2,595.2

2,933.6

6,996.5

8,467.2

20,482.1

Air

791.7

3,948.6

2,799.7

4,482.7

Water

683.8

885.5

1,648.3

3,953.8

Hazardous/solid waste

631.7

1,195.3

2,301.3

8,275.9

Inspection/enforcement

220.4

259.4

730.8

2,090.8

Laboratories

606.0

707.7

987.1

1,878.8

1,090.6

1,354.6

1,685.1

1,777.1

-

-

-

30,565.4

-

2,840.4

9,428.1

8,571.2

13,923.2

66,817.1

Norms & Regulations Branch

Pollution Control Branch
Operating permits/ pollution
monitoring

Community Participation
Border Plan Activities'
Other'
Grand Totals

4,280.8

Notes:Natural resource conservation expenditures/budget data are not included. Figures for 1989
through 1991 are actual expenditures. Budget data are shown for 1992. The 1991 and 1992
figures include World Bank loan and Global Environmental Trust grant funds. Categories on this
table do not parallel those of 1 because Mexico supplied data using different categories. Totals
do not add due to rounding.
'Funds for certain environmental activities Mexico has committed to funding along the U.S.Mexico border beginning in 1992.
'Other includes expenditures for decentralizing activities, a computer network, and a consultant
Expenditures for the
to prepare a plan for reorganizing and strengthening SEDUE.
decentralization activities began in 1991.
Source: SEDUE; (Table originally appears in, GAO, REPORT TO THE

CHAIRMAN,

COMMITTEE

ON COMMERCE, SCIENCE AND TRANSPORTATION, U.S. SENATE, U.S.-Mexico Trade, Assessment

of Mexico's Environmental Controls ForNew Companies,August 1992 (Tables reprinted with
permission of GAO).
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